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Traditional Customary Laws and Indigenous Peoples in Asia
aims to fill a gap in our collective knowledge on the tra-
ditional customary laws of indigenous peoples of Asia.

The report introduces the reader to the concept of
‘indigenous peoples’ in the Asian context and outlines
some of the relevant provisions from the Draft Declara-
tion on Indigenous Peoples. It goes on to distinguish
customary law from custom, explaining that the scope of
customary law is wider, and that it is of a higher status,
and, importantly, seeks to describe customary law from
an indigenous peoples’ perspective. For example, the
author describes how customary law is formed — i.e. that
it is what indigenous peoples say it is. It is of immense
practical value to them, for example, to regulate their
resource allocation and to settle disputes.

The formal legal status of customary law is also dis-
cussed. There are some, albeit limited cases, where
customary laws are respected with strong protective mea-
sures supported by the Constitution, as in Nagaland and
Mizoram, India. There are also similar situations with
somewhat weaker constitutional safeguards, as in Sabah
and Sarawak, Malaysia and the Philippines. Further,
there are situations where the customary law practices
range from strong to moderately strong, even though the
constitutional provisions in support of customary law are
weak or absent, as in the Chittagong Hill Tracts (CHTs),
Bangladesh and Jharkhand, India. There are also situa-
tions where constitutional safeguards and customary law
practices are both weak, as in Orang Asli, west Malaysia.
The report also discusses those situations where custom-
ary law practices have been severely eroded, as with the
Ainu in Japan, and peoples in northern Thailand.

The report also provides an overview of the applica-
tion and practice of customary law in different parts of
Asia by discussing several different situations. It must be
borne in mind that the prevalence or erosion of custom-
ary law practices cannot be understood in isolation from
relevant social, political and economic developments in
the country or area concerned. There is a discussion on
the impact of changing economic, political and social
conditions on indigenous peoples’ customary law prac-
tices, including a few brief references to historical events.
Mizoram in India and the Cordilleras in the Philippines
are discussed as examples of situations with very strong
customary law practices, which also can count on consti-
tutional safeguards; and these situations are contrasted
with those of north-west Bangladesh and north-east
Thailand, which have weak or eroded systems and prac-

tices. In the latter situations, the author links the socio-
political marginalization of the peoples concerned to the
state of their eroded laws and institutions. (Further stud-
ies are needed to help us understand how such erosion
affects these peoples, in contrast to those with more
robust customary law systems.)

There are also hybrid state-indigenous legal and jus-
tice systems. For example, autonomous councils in
indigenous peoples’ territories in north-east India retain
both legislative powers and the prerogative to decide cus-
tomary law cases through the courts, councils or other
institutions, which have been established or recognized
by these councils. The hybrid justice system in Sabah,
Malaysia is also briefly described.

The interface between customary laws and main-
stream legal systems, including both positive and
functional relationships, and examples of tension or con-
flict, are included. For example, there is a conflict
between provincial (state) law and customary law. In
Jharkhand state, India, there is a tension between federal
and provincial (state) law. The conflict centres on the
composition of the formalized justice system for indige-
nous peoples within the state, with indigenous peoples
claiming that recent provincial legislation de-recognizes,
and thereby subordinates, indigenous leaders, and under-
mines the traditional indigenous system. More positive
examples are included, with the hybrid systems in the
CHTs and Sabah, where indigenous leaders directly
administer justice in a more or less autonomous manner
at the community level, while more formalized state-
appointed courts exercise revisional powers over the
indigenous chiefs.

The report also shows how customary law practices
can be the most appropriate way to resolve conflicts and
disputes between indigenous people, since it resolves the
conflict while retaining social cohesion and unity. The
author suggests that many of the non-adversarial dispute
resolution mechanisms and penal or reform measures
may offer models for possible replication within main-
stream justice and penal systems.

The author discusses some of the major challenges
faced by indigenous peoples today in protecting their
customary laws. Examples are drawn from the CHTs,
which has a hybrid state-indigenous justice system, and
is currently undergoing fundamental socio-cultural
changes. These changes are also being faced in many
other parts of the world, including in Asia. Among these
are: occasional conflicts between customary law and the



rights of indigenous women with regard to familial and differing opinions on whether and how to record or ‘cod-
inheritance rights; difficulties faced by indigenous courts ify’ indigenous customary personal law; and the erosion
in enforcing their decisions, on account of the absence of of customary land and resource rights, and the reluctance
adequate support from executive agencies of the state; of governments to adequately recognize or respect them.
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Among the most distinctive features of indigenous peo-
ples are their unique ‘cultural patterns, social institutions
and legal systems’.! These features vary in different parts
of the world according to different social and political sys-
tems. The system of government of the states within
which indigenous peoples live, whether at the local or the
national level, varies enormously in Asia, from highly cen-
tralized unitary systems to decentralized federal systems.
Although indigenous peoples throughout the world
live within state systems with formalized constitutional
and legal systems, many of their social and cultural prac-
tices continue to be regulated by traditional law (referred
to as customary law). Of course, this is only where their
institutions, laws and practices have not been totally erod-
ed, or assimilated beyond recognition. Indigenous
peoples’ customary laws and institutions continue to suf-
fer from de-recognition and policy neglect due to
discriminatory or assimilationist state policies. Like
indigenous peoples in other parts of the world, indige-
nous peoples in Asia have been subject to social, political
and economic marginalization, especially through con-
quest and colonization. In only a few cases have Asian
indigenous peoples been able to retain a substantive level
of political and legal autonomy. Most indigenous peoples’
systems and practices have been eroded to an extent. In
between are those cases where their customary laws and
legal systems are partially recognized by formal state law.
The challenge in each case is different; in some, the high-
est priority is to reverse the policy neglect and strengthen
indigenous peoples’ legal systems and customary law insti-
tutions. Such struggles often form part of an autonomy or

self-determination movement. In other cases, the greatest
challenge is to cope with the changing social dynamics
within indigenous societies, whether or not these have
happened through choice. Such exchanges are inevitable,
and many would say desirable, since ours is a world where
peoples and nations are dependent on each other for a
variety of reasons.

Information about indigenous peoples’ lifestyles and
social systems is generally scarce due to their social, politi-
cal and economic marginalization, and their relatively
‘remote’ locations. Moreover, formal and informal writ-
ings on such matters are sometimes restricted to
indigenous or local languages. In addition, because
indigenous peoples’ customary laws tend to be in oral
form, little information about these laws is available in an
easily retrievable format, even among the people or com-
munity concerned. This report hopes to fill a small part of
the huge gap in our collective knowledge of indigenous
peoples’ customary laws in Asia.

This report does not intend to cover all the major sub-
regions of Asia, or all the possible aspects of the practice of
customary law. The report concentrates on family or per-
sonal laws, and land and natural resource law. Examples
will be included from regions and countries the author has
visited: the Cordilleras, Philippines; Hokkaido, Japan;
India; and Sabah and Sarawak, Malaysia. These are in addi-
tion to examples and India from the author’s native region
of the Chittagong Hill Tracts (CHTs) in Bangladesh, where
he is an advocate, a social activist and traditional chief,
which entails judicial and administrative responsibilities in
CHTs semi-autonomous governmental system.



There is no universally accepted definition of the term
‘indigenous peoples’. The International Labour Organiza-
tion (ILO) Conventions No. 107 and 169 contain
subjective and objective criteria to identify indigenous
and ‘tribal’ peoples and populations, without clarifying,
however, the meaning of the term ‘peoples’.> The World
Bank, for example, adopts a broad perspective and recog-
nizes certain identifying criteria, including;: attachment to
ancestral territories, self-identification and unique custom-
ary institutions and languages, to distinguish indigenous
peoples from others.> The Bank accepts the term ‘indige-
nous peoples’” as well as terms such as ‘aboriginals’, ‘hill
tribes’ ‘indigenous ethnic minorities, etc.* A more elabo-
rate definition, which has attained considerable respect
within the UN system, is provided by José Martinez
Cobo. Cobo was appointed as a UN Special Rapporteur
to study the discrimination suffered by indigenous peo-
ples. His definition reads:

Indigenous communities, peoples and nations are
those which, having a historical continuity with pre-
invasion and pre-colonial societies that developed on
their territories, consider themselves distinct from
other sectors of the societies now prevailing in those
territories, or parts of them. They form at present
non-dominant sectors of society and are determined ro
preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as
the basis of their continued existence as peoples, in
accordance with their own cultural patterns, social

institutions and legal systems.”

The question of who is ‘indigenous’ in Asia is far from
settled. Some Asian governments hold that the term
‘indigenous peoples’ does not apply to many of the popu-
lation groups within their boundaries who regard
themselves as indigenous, or have suggested that the term
applies equally to all the major population groups within
their countries.® The question of indigenous identity is
still hotly debated in much of Asia.” However, in recent
years, a small number of Asian countries have gradually
shown greater tolerance towards, if not unequivocal
acceptance of, the term ‘indigenous’.* A variety of terms

are favoured by different Asian governments to refer to
the peoples concerned. These include: ‘aboriginal tribes’
(Taiwan), ‘aborigines’ (peninsular Malaysia), ‘cultural
minorities’ (Philippines), ‘hill tribes’ (Thailand), ‘minority
nationalities’ (China), ‘natives’ (Malaysian Borneo) and

‘scheduled tribes’ (India).’

There is no universally accepted definition of customary
law. Nevertheless, it may be regarded as:

an established system of immemorial rules which had
evolved from the way of life and natural wants of the
people, the general context of which was a matter of
common knowledge, coupled with precedents applying
to special cases, which were retained in the memories
of the chief and his counselors, their sons and their
son’s sons (sic), until forgotten, or until they became

part of the immemorial rules...” "

Many customary laws of today are not ancient, nor are
all customary laws administered by chiefs. Nevertheless,
the definition provides a basic idea of what is generally
understood by customary law, especially from the perspec-
tive of non-indigenous legal scholars.

English law, for example, held that ‘local’ custom was a
source of law that was distinct from other branches of
common law."" Customs, or customary rules of law, were
not formally recognized until settled by a legal decision,
and the burden of proving the existence and validity of
the custom lay upon the person invoking it."?

In most Asian countries, unless formal legislative or
judicial recognition is already established, the existence
of customary law may need to be proved by the person
invoking it. The nature and extent of the burden and
the standard of proof may vary from situation to situa-
tion. Customary law is administered by indigenous
peoples’ institutions, and the validity of such laws and
their contents, including the related procedures, is gen-
erally known about, at least by the older members of the
community.

The formal status of customary law in most Asian
countries is usually subordinate to written laws; and if it



comes into conflict with written legislation — especially,
but not limited to, constitutional legal provisions — cus-
tomary law usually has to give way. There are, however, a
few notable exceptions. Foremost among these are the
customary laws of the indigenous Naga and Mizo peoples
of the Nagaland and the Mizoram states in north-eastern
India. Measures to safeguard against interference with
these peoples’ customary law, procedures and land-related
matters are firmly entrenched in the Constitution of
India. To amend or do away with the relevant constitu-
tional provisions requires not only a special majority of
the country’s bicameral houses of parliament, but also the
consent of the state assembly concerned, which is now
controlled by the indigenous peoples of the state.®

Regardless of the formal status of the customary laws or
legal systems concerned, indigenous peoples generally reg-
ulate their internal customary legal and social matters,
including any reforms to these, in a manner of their
choosing, unless expressly barred or otherwise prevented
from doing so. Such systems form an integral part of their
identity, as observed by Cobo." For an insider’s under-
standing of indigenous peoples’ customary laws and
systems, it is important to look at the functional side of
the institutions and laws concerned. Where customary
law-based disputes arise, generally both the complainants
and respondents, along with those who are the adjudica-
tors or arbitrators, are indigenous. The rules and
procedures of the customary laws in question are generally
known by all who are involved in the litigation or com-
plaint (or by the senior members, at least). In such cases,
the question of having to prove the existence and applica-
bility of the concerned custom or law does not arise.
Issues related to the status and validity of such laws gener-
ally only arise if such issues are invoked by party to a
dispute.

Customary law may be distinguished from statute law
by being ‘more closely attached to a people’s culture.” A
study on an Ibaloi community in the Cordillera region of
the Philippines saw customary law as something that is
‘evolved, defined, transformed or innovated by the peo-
ple/community over time’.'* Such a perspective applies
equally to indigenous peoples in other parts of the world.
Therefore indigenous peoples’ customary laws are not
necessarily of ancient origin, or from a totally oral tradi-
tion, and are generally adopted over time. The important
thing is that these laws are accepted by the community,
whatever their source. It is difficult to pinpoint the date

or period of the adoption of, or amendment to, any par-
ticular customary law.

Since customary laws are adopted through a gradual
process, this also provides an opportunity for the con-
cerned community to test them out while still in
embryonic form, and of localized application, so that
they can amend them, as necessary, before large-scale
harm is done. This would be unthinkable in the case of
formalized legislation by ‘modern-day’ state entities.
‘Innovations over time’ to pre-existing customary laws are
an integral part of customary law. It is unfortunate that
these subtle nuances of customary law-making and law
reforms are often lost on most national-level policy-
makers and jurists, who instead tend to regard indige-
nous peoples’ customary laws as somewhat static, and
consequently, outdated, and sometimes even as irrational
or socially regressive. The prevalence of such distorted
and discriminatory perspectives hinders the continuing
practice of these modes of dispute resolution among
indigenous peoples, and erodes the greater acceptance
and wider application of such systems and processes.
Indigenous modes of law-making and dispute resolution
have many positive features to offer to mainstream legal
systems, on account of their participatory nature, and
because of lessons that they offer in the case of arbitra-
tion, conflict resolution and the post-dispute
rehabilitation of the disputants. Some of these features
will be discussed further later in the report.

Customary laws may be divided in various ways. For our
purpose, they are divided into two broad categories. The
first includes personal laws, such as those governing a peo-
ple’s or a community’s rules on marriage, divorce,
inheritance, child custody, etc. The second includes laws
concerning different types and levels of tenurial rights
over forests, lands, water bodies and other natural
resources. The nature and extent of the formal state recog-
nition of customary laws of both kinds varies from case to
case, from country to country, within different regions of
a country, from people to people, and from one clan or
other sub-group of the same people to another. In the
case of personal laws, some of the highest variety within
Asia is to be found in south Asia and Malaysia, both of
which share a common history of British colonization and
an inherited legal system that is based upon English com-
mon law traditions. In the case of custom-based natural
resource laws, among the most extensive legislation and
formal jurisprudence is to be found in certain parts of
India, especially in the north-eastern states, and in
Malaysian Borneo (Sabah and Sarawak).



Various examples of customary laws are provided from the
semi-autonomous Chittagong Hill Tracts (CHTs) region
in Bangladesh, the home of this writer and the traditional
homeland of indigenous peoples sometimes collectively
known as the Jumma. This frontier region, bordering
Burma and India, has a customary law system that is
somewhat in between those that are highly structured and
constitutionally recognized (e.g. Sabah and Sarawak), and
those that are relatively unstructured or eroded (as in
north-western Bangladesh; Ainu-inhabited areas of
Hokkaido, Japan; and northern Thailand). The CHT sys-
tem will be mentioned in different sections of this report
as if it were a standard of reference; therefore, it is impor-
tant to have a basic understanding of its main features.

The CHTs have a two-tier system of indigenous courts
of head people (usually referred to as head men, though
wives or daughters of incumbents may sometimes succeed
to this position) and chiefs. However, unlike in Sabah,
where chiefs and head people are appointed for a fixed
term of office, those in the CHTs hold office on a largely
hereditary basis, and usually for life. The government-
appointed District Magistrates and the High Court
exercise jurisdiction to review the judgments of the head
people and chiefs, although fully fledged appeals against
the chiefs’ decisions are not allowed. The most important
distinction between revision and appeal is that the scope
of interference in the case of review is much smaller, usu-
ally being restricted to procedural and legal issues rather
than the facts of the case.”

The exercise of the judicial authority of the chiefs and
head people in the CHTs — especially those over indige-
nous peoples’ personal or family’ law matters — is
expressly recognized in a number of laws, and the general
courts of law are now barred from trying matters that fall
within the jurisdiction of the chiefs and head-people,
except for the more serious criminal offences.' The pro-
cess of adjudication is based upon local customs and
practices, since state laws on civil procedure do not apply
to the CHTs, especially in the indigenous courts. Up to
the first half of the twentieth century, government policy
strongly discouraged undue outside interference in indige-
nous customary practices, even by the governmental
revisional authorities."”

The most common issues of dispute that reach the
courts of the head people and chiefs concern complaints
by fathers seeking restitution of daughters who have
eloped or ‘run away’, complaints by wives of their hus-
bands” continuing battery or desertion, and complaints by
husbands or wives seeking divorce or child custody. These

cases are then tried by the head person or chief — usually
sitting in a council with local elders. They apply custom-
ary laws to the dispute before them and rule on the
complaint: declaring a runaway marriage valid or, con-
versely, restoring ‘guardianship’ of the eloped daughter to
the father; penalizing a husband guilty of domestic vio-
lence or allowing the wife a divorce; declaring a father or
mother, as the case might be, entitled to child custody
rights, or maintenance payments; etc.

On many occasions, disputes in the CHTs are settled
‘out of court’, whereupon the complaint is withdrawn, on
payment of a fine to the community, if so ordered.”” Most
of the laws are still orally handed down. A small number
of the region’s indigenous peoples have reduced the larger
part of their personal law rules and procedures into writ-
ing. These are gradually acquiring the status of a formal
code, at least internally, within their people.” In the case
of some of the other indigenous peoples, the question of
whether, to what extent, and in what manner, these peo-
ples’ customary personal laws should be recorded, or
codified, is one of the most hotly debated legal issues of
the region. Some of the differing perspectives on these
issues will be discussed in more detail later in the report.

The system of adjudication varies from court to court,
and from people to people, and sometimes even from clan
to clan. Examples of the procedure of hearings from the
region are included later in the report. As discussed, in
the first instance the village chief (karbari) sits with the
elders and leaders, and attempts to resolve the dispute in
the form of ‘arbitration’; the focus being on bringing
about reconciliation and mediation, rather than appor-
tioning blame and fault or punishing someone. However,
depending on the nature of the dispute, the matter may
be more ‘adversarial’ at times. The proceedings in the
head people’s courts are similar, although the chiefs’
courts are more formal. Testimony is usually oral,
although disputes are generally initiated through a written
complaint. The trend nowadays is to keep written records
of the judgment and the penalties, especially in the chiefs
courts.”

In addition to resolving personal law disputes, head
people and chiefs in the CHTs also resolve customary law
disputes over wild game — although quite rarely, nowadays
—and, much more frequently, disputes over customarily
held forest and swidden commons. Some of these rights
have been partially acknowledged by statute law, which
generally has the effect of both protecting and safeguard-
ing, and at the same time, of limiting and reducing, the
right concerned. Thus some traditional rights of the
indigenous peoples of the region, including the right to
occupy and use untitled lands for homesteads,” and to
cut, carry and use forest produce for domestic purposes
(house-building, etc.) are now expressly recognized



through statutes.® The CHTs examples are typical of a
growing body of statute law in different parts of the
world, such as in the Philippines, Sabah and Sarawak, and
South Africa, where certain aspects of customary law are
recognized by statutes, thus somewhat freezing the cus-
tomary law concerned, but also at the same time
providing state support towards its enjoyment.

The formal legal status of customary laws in Asia varies,
ranging from those that enjoy constitutional recognition
to those that are not formally acknowledged by the Con-
stitution or by other national laws. One would expect that
states with federal systems containing autonomous
provinces or states (however they may be termed) would
also contain the highest degree of accommodation and
protection of indigenous peoples’ customary laws. This is
borne out in, for example, the Nagaland and Mizoram
states of north-east India and Sabah and Sarawak states of
Malaysia, where highly formalized laws, the administra-
tion of justice systems, and the procedural rules of the
state, coexist with indigenous peoples’ custom-based laws
and dispute resolution institutions and processes.

Conversely, one would expect, that unitary states (in
which the governmental and legal systems are generally
centralized and uniform) would tend to be more assimila-
tionist, and consequently less accommodating towards
indigenous peoples’ legal systems and customary laws.
This is indeed, the case for many countries in Asia, and
elsewhere, with Japan and Thailand being prime exam-
ples.

To conclude, however, that all, or even most, indige-
nous peoples in federal systems are able to maintain,
protect and practise their customary laws in a freer man-
ner than in centralized or unitary states, would be a
mistake. There are examples of Asian indigenous peoples
within federal states suffering from state policy neglect
and the consequent erosion of their customary laws — for
example the Orang Asli in peninsular Malaysia, and sever-
al extremely marginalized groups in India — as there are
examples of indigenous peoples within formally unitary

states with a reasonably high level of state recognition and
protection of their custom-oriented legal systems, for
example, the Igorots in the Cordillera region of the
Philippines, at least with regard to their rights over lands
and other natural resources. However, regarding custom-
ary personal laws, the influence of traditional indigenous
institutions in the Cordilleras seems to have declined a
great deal, as disputes on family law matters increasingly
go to the state courts and arbitration systems, rather than
to the indigenous elders or family councils, whose status
remains formally unacknowledged by law.” Yet in the case
of the forest reserves in the CHTs, where the indigenous
peoples’ customary resource rights are unacknowledged,
their customary family law practices seem stronger than in
the Cordilleras.?

The greatest plurality and strongest protection for per-
sonal laws of indigenous peoples is generally found in
those countries that were formerly British colonies,
including in Asia: Bangladesh, India, Pakistan and
Malaysia. However, regarding indigenous peoples’ prerog-
atives over land rights in areas outside the forest reserves
in the CHTs, the indigenous majority hill district councils
have the final say.”” Therefore, there is an interesting range
of strengths and weaknesses in the practice of customary
land and resource laws on the one hand, and personal law
on the other.

The main reasons behind the continuation of the
practice of legal pluralism in some Asian countries is not
so much the concerned governments’ respect for or toler-
ance towards the indigenous peoples’ customary personal
law systems, but the legacy of the inherited British colo-
nial legal systems. During British rule, the colonial
government recognized a plurality of laws of different
peoples based upon religion (e.g. Muslim and Hindu law)
or ethnicity (e.g. tribal law). Since Hindus and Muslims,
for example, were governed by their own personal law sys-
tems with regard to marriage, inheritance and related
matters, it was no extra burden for citizens of indigenous
descent to regulate their family and other personal law
matters in accordance with their traditional practices.
However, where customary resource rights laws were
involved, the same states were extremely reluctant to rec-
ognize indigenous peoples’ claims and rights.?



In this report, it is not possible to cover the situation of
all the peoples concerned across the different countries of
the continent. Therefore, a selective approach has been
adopted, focusing on family law and natural resource law.
The following sub-sections attempt to describe some of
these differing situations.

Among the highest forms of formal recognition of cus-
tomary laws are the provisions in the Constitution of
India concerning the customary laws of the indigenous
Naga and Mizo peoples in north-eastern India, including
both personal laws and resource rights. In accordance
with the Constitution, no acts of the federal parliament of
India concerning the religious or social practices of the
Nagas and Mizos, their customary laws and procedure,
administration of civil and criminal justice involving their
customary law, and ownership and transfer of land and its
resources, are to apply to the states of Nagaland and
Mizoram, unless agreed upon by the legislative assembly
of the state concerned.”

There are some countries where the formal status of
indigenous peoples’ customary laws is not as high as that
of the Nagas and Mizos in India; nevertheless, there is
unequivocal constitutional recognition of such laws. The
Philippines, especially regarding natural resource rights,
and the states of Sabah and Sarawak in Malaysia, both
with regard to personal law and natural resource rights,
are examples. The current Philippines Constitution con-
tains provisions on the recognition and promotion of the
rights of indigenous peoples, and on the protection of
their ancestral domains.*' The Federal Constitution of
Malaysia provides for the King of Malaysia to be responsi-
ble for safeguarding the special position of the ‘natives” of
Sabah and Sarawak states® and also provides for special
quotas for indigenous peoples of these states with respect
to jobs and licences.® Similar provisions are echoed in
provincial laws, such as in the State Constitution of

Sabah.* The special dispensations for the Sabahan and

Sarawakan natives, which include affirmative action or
‘positive discrimination’ provisions, are protected against
being regarded as a violation of the equality clause of the
Federal Constitution of Malaysia.*

Among other examples are the ‘tribal areas’ in north-
western Pakistan, where customary law disputes,
especially those concerning personal law, are internally
administered by ‘tribal jirg#’ (traditional councils).
Although legislative authority is formally vested in the
President in the federally administered tribal areas, and in
the state Governor (with the consent of the President) in
the provincially administered ‘tribal areas’, these preroga-
tives are very rarely used, leading, through design or
default, to the continuation of strong traditional institu-
tions dealing with customary law matters.* This has
helped protect many ancient traditions and usages that are
an integral part of the cultural integrity of the peoples con-
cerned. However, in some areas, tribal customs have been
wrongly invoked or misinterpreted by tribal jirgas to justify
severe instances of violation of the dignity and basic rights
of women.” There is a need, for the government and the
people to speak out so that women’s rights are no longer
trampled in the name of tradition.

Some Asian countries have reasonably strong safeguards
for indigenous peoples’ customary laws, but these are not
expressly protected by their constitutions. The customary
personal laws of the indigenous peoples of the semi-
autonomous CHTs region in Bangladesh are a good
example, where the existence of such laws is recognized,
and partially safeguarded, by a number of ordinary
Bangladeshi laws.* However, although the national Con-
stitution of Bangladesh indirectly acknowledges custom
and customary laws — by providing that pre-existing laws
other than those inconsistent with the fundamental rights
of the Constitution will continue to exist after the adop-
tion of the Constitution — it does not expressly mention
cither customary law or the indigenous peoples of the
country.

Other examples of moderate safeguards are the situa-
tions of various indigenous peoples in India other than
those of the Nagas and Mizos, such as the situation of the
indigenous Munda and Santhal peoples in the new Jhark-
hand state in east-central India. Although this state came
into being due to the political leadership of the indige-
nous Jharkhandis’ movement, the latter’s indigenous
representatives make up no more than one-third of the
state assembly. This has led to the neglect of their views



and concerns over the state’s administration of justice in
the traditional indigenous-majority areas. Many of these
areas are regarded as ‘scheduled areas’, in accordance with
the Fifth Schedule to the Constitution of India (Article
244 [1]), where the general laws of the state do not apply
or apply only in a limited manner. Jharkhand state is also
a good example of conflict and tension between various
statutes dealing with customary law, including conflict
between federal and state law.

An important recent development for these Fifth
Schedule areas (including ‘tribal areas” other than in north-
east India) was the passage of the Panchayats (Extension to
the Scheduled Areas) Act, 1996. This fed-eral law set out
parameters for establishing village and district level pan-
chayats (councils) in the scheduled areas to undertake
developmental and legal responsibilities. The composition
of these councils however, was left to the legislative prerog-
ative of the provincial or ‘state’ governments. Several state
governments, including those of Andhra Pradesh, Chacttis-
garh, Gujarat, Jharkhand, Madhya Pradesh, Maharashtra
and Tamil Nadu, passed corresponding state laws, which
aroused little or no opposition in most of these states yet
caused a huge controversy in Jharkhand state.” The Jhark-
hand State Assembly passed the Jharkhand Panchayati Raj
Act (‘JPR Act) of 1996 for the establishment of village,
‘block’ and district level councils. This, in effect, de-recog-
nized the traditional role of indigenous justice in
governance and administration, affecting the Hos,
Mundas, Santhals and Uraons, among others.*

According to indigenous leaders, the JPR Act has con-
tinued ‘the imposition of top-down and mainstream
structures of governance upon indigenous territories,
without their consent and participation’, a practice repeat-
ed in other areas of governance and administration of
indigenous peoples’ territories in Jharkhand.* Since the
indigenous peoples of the state have only a minority of
seats in the state legislative assembly, they are now power-
less to change the law, and thus protect their traditional
system of governance and practice of customary laws.
Jharkhand is another example of the link between
marginalization and the threat to the cultural integrity of
peoples through the denial of their customary rights.®

In some countries, the national constitutions formally
provide certain safeguards for their indigenous peoples’
social and cultural integrity, including their customary
laws; but in practice, these have been quite inadequate to
protect the indigenous peoples’ rights. A striking example
would be the case of the Orang Asli people in peninsular
Malaysia.” Although these people are theoretically enti-

tled, along with ethnic Malay people, to the coveted sta-
tus of Bumiputra citizens (who enjoy primacy over other
citizens with regard to certain political offices, land rights
and economic opportunities), the economic and social sit-
uation of the Orang Asli is not only many times worse
than that of the peninsular Malays, but is also, in many
respects, far worse than that of the indigenous peoples in
Malaysian Borneo (Sabah and Sarawak states). Several
recent judicial rulings offer some hope for strengthening
these people’s land rights, but their overall situation still
gives cause for serious concern.” Thus, in Malaysia, the
safeguards on indigenous peoples’ customary laws vary
throughout the country.

Finally, there are those situations where the practice of cus-
tomary law is weak or eroded, or in the process of severe
erosion. These situations often coincide with a constitu-
tional and legal system that provides little or no
constitutional recognition to indigenous peoples or their
rights. This is the case for the Ainu in Japan. Years of
strong assimilationist policies have forced them to give up
their distinct legal system and to suffer the appropriation of
their ancestral lands. Yet Ainu leaders and activists are
increasingly asserting their identity, and taking action to
revive, revitalize and practise their unique way of life based
upon traditional customs and usages, and to vigorously
defend their rights.” A recent decision of the District Court
of Sapporo held that the construction of the Nibutani Dam
in Sapporo, Hokkaido — on what was acknowledged by the
Court as traditional Ainu territory — was unlawful. The
Court did not, however, focus upon restitution or restora-
tion, and therefore the dam is to remain. The Court also
declared that the Ainu are an ‘indigenous minority’ of
Japan.® This can certainly be expected to help focus greater
attention on Ainu issues, including on their land rights, but
its implications for the Ainu people’s official status, and on
legal and administrative measures, remains to be seen.
Compared to the situation of the Ainu, the customary
law practices of the indigenous peoples of northern Thai-
land are stronger, but this is only regarding personal or
family laws.” However, these laws are not formally recog-
nized by the government. Moreover, discriminatory state
practices in other spheres of life have led to a weakening
of the customary law practices. Large sections of the
indigenous population of northern Thailand are strug-
gling with such basic issues as citizenship rights, and
measures to resist and prevent eviction from traditional
lands that are regarded as state forest reserves.* Personal
law disputes or other familial or social disputes among
indigenous communities in the rural areas are still largely



settled by indigenous elders. However, their decisions are
not backed by the state. Consequently, indigenous youths
have been known to go against their customary laws, with
some regarding their social systems as ‘antiquated and
without substance’.” However, in other areas, customary
law practices are still reasonably strong, especially where
the indigenous elders have been able to provide dynamic
leadership. Unidil recently, the Thai Constitution had no
special safeguards for its indigenous peoples, who were
generally regarded as ‘hill tribes’. However, the Constitu-
tion of 1997 recognized the special role of ‘traditional
communities’ in natural resource management.” Although
this recognition is not expected to directly influence
indigenous peoples” practice of customary personal laws, it
could strengthen their advocacy work on the direct recog-
nition of their customary land and forest rights.”'

The above-mentioned examples show that the erosion of
political and administrative autonomy usually accompa-
nies the erosion of customary law practices and
institutions. However, there are exceptions to this trend.
For example, the Cordilleras has been included within
those systems that have a relatively high degree of consti-
tutional protection; the focus is on land and other natural
resource rights rather than on personal or family law.
Therefore, in the Cordilleras, there has been a far higher
level of integration of customary family law into the
mainstream system, than, for example, in the CHTs.



We have seen that there is a wide variety of situations of
constitutional and legal recognition and protection of
indigenous peoples’ customary laws. Quite apart from the
question of their legal status, and the presence or absence
of protective measures, the general state of customary laws
of indigenous peoples within Asia also varies on account
of the nature and extent of their application, and the
manner in which these laws are invoked and adhered to.
Some aspects of these laws have continued to persist —
despite the widespread practice of discrimination against
indigenous peoples — indicating the concerned peoples’
resolve to maintain their way of life. Elsewhere, certain
aspects have ceased to be practised, or are being eroded
due to developments over which the indigenous peoples
have had little or no control.

Several factors have been historically important in
affecting indigenous peoples’ practice of customary laws.
These include the colonization of the indigenous peoples’
territories in the eighteenth and nineteenth centuries
(whether by adventurers from overseas or by neighbouring
empires, kingdoms, etc.), the exclusion of indigenous peo-
ples from the colonizer’s political process, the
appropriation of their common lands and forests through
military campaigns or the use of various legal fictions; and
the eviction of indigenous peoples from their lands and
territories (a process that continues in many places), forc-
ing them to retreat to ‘remoter’ hill, mountain, forest and
coastal areas, which the colonizers considered inhos-
pitable. Lastly, indigenous peoples’ continuing
marginalization is also sometimes accelerated by the rapid
integration of their regions’ economies into the national
and, increasingly, global, economic systems. The main
problem is that indigenous peoples generally find them-
selves within these economies as mere producers or
manual labourers at worst, or very marginal producers or
traders at best. Thus they can be exposed even further to
the pressures of political, economic and cultural assimila-
tion, which also threatens the integrity of their customary
laws and institutions.

The aftermath of colonization, empire-building and
modern state-building led to the drawing of arbitrary bor-
ders, dividing indigenous peoples over several countries,

such as Chakma, Garo, Mizo-Chin, Naga, Santhal and
Tripura between Bangladesh, Burma (Myanmar) and
India; and the Cham, Hmong, Karen and Shan between
Burma (Myanmar), China, Laos, Thailand and Vietnam.
The political partition of indigenous peoples’ homelands
and territories, without their consent, has severely weak-
ened their political, social and cultural integrity. For
example, attempts by leaders of the Chakma people within
Tripura state in India to consult Chakmas in the CHTs in
Bangladesh regarding proposed legislation on Chakma cus-
tomary law, was rendered extremely difficult due to
restrictive travel arrangements between the two countries.”
The recent phenomena of ‘globalization” and ‘marketiza-
tion’, bringing a rapid process of integration of the
hitherto subsistence-oriented micro-economies of the
indigenous peoples and other marginal groups into the
national and, consequently, global, economic systems, con-
tinues to expose these peoples to economic exploitation,
since they are either excluded from the processes of trade
and governance, or are at best very marginal actors in it.

Foremost among these developments has been the
relocation of swidden-cultivating indigenous communi-
ties through forceful means, or through inducements to
abandon swidden cultivation in favour of market-orient-
ed agriculture or horticulture (i.e. growing fruits, rubber,
timber trees, vegetables, etc.).”® The objective is also to
sedentarize these peoples’ lifestyles and integrate their
livelihood systems into the market economy. This has
happened in Bangladesh and Vietnam, and elsewhere in
Asia.** Such interventions were often disruptive, and paid
lictle respect to the indigenous peoples’ customary land
rights. Moreover, these interventions were based upon
misinformed notions that this form of cultivation is an
‘unproductive, unscientific and environmentally unsound
form of land use’.”” Such a view fails to appreciate the
subtle nuances of these cultivation systems. Expert stud-
ies on swidden cultivation in Bangladesh, India and
Thailand, among others, state that, in most cases, swid-
den cultivation practices are appropriate to the
geo-physical limitations and social situations of the terri-
tories and areas concerned.”

In addition to widespread programmes of discouraging
swidden cultivation and denying indigenous land rights,
other spheres of the ‘development process’ have also
harmed indigenous people, or brought them very little
benefit. Wherever possible, indigenous peoples have taken
advantage of opportunities for education and human



development, but their voice in government has generally
remained small. Therefore, it is no coincidence that the
greater the economic and political autonomy exercised by
the indigenous peoples, the greater their freedom to pro-
tect their cultural integrity, including their customary
laws.

While a truly autonomous legal system may be among
the highest aspirations of certain indigenous groups, that
is not to say that the protection of the customary law
practices of peoples with less autonomy or no autonomy
is necessarily doomed to failure. With regard to some
aspects of customary law — such as those related to rituals
for weddings and other occasions, and rules on sharing

wild game, etc. — it is the conscious choice of the commu-
nity concerned, rather than external pressure or
inducements, that has led to the weakening of the con-
cerned practices. The erosion of certain customary law
practices, such as the observance of marriage ritual and
ceremonies, is happening even in the highly autonomous
territories of north-east India and in Malaysian Borneo.
Then again, in territories where indigenous autonomy
and land rights have been severely eroded, basic struggles
to meet livelihood needs and to prevent land alienation
have made it much more difficult for indigenous peoples
to continue with their rituals and ceremonies, upon which
a great many customary practices and laws depend.



In the context of this report, customary law has been
broadly divided into personal law and resource rights.
This chapter will discuss in greater detail these two broad
areas, comparing strong situations with those where prac-
tices have been eroded. In addition, these situations will
be compared with those prevailing in the CHTs. These
examples should help researchers, legal practitioners,
indigenous leaders, policy-makers and human rights
activists, to facilitate legal reforms and programmes.

Along with Nagaland, Mizoram stands out among India’s
states due to its constitutionally entrenched safeguards
for its peoples’ customary laws and procedures, including
the administration of civil and criminal justice involving
its customary laws, system of ownership and transfer of
land and its resources, and religious and social practices.
These safeguards are contained in Article 371G of the
Constitution of India.” Since the overwhelming majority
of Mizoram’s population is of indigenous descent, these
legal safeguards are also quite strong in practice. Another
special feature of Mizoram state that has helped protect
its indigenous peoples’ cultural integrity is the applica-
tion of certain restrictions for entry into the state for
non-natives, unless they have the express consent of the
state government. This system, of what might be regard-
ed as an ‘internal visa, is contained in the Inner Line
Regulation, 1873, adopted during British rule (and still
valid in many parts of north-east India), to control
immigration into these areas and protect the social, cul-
tural and economic integrity of the indigenous peoples.*®
Mizoram is also among those states in north-east
India where the Sixth Schedule to the Constitution of
India applies. This Schedule provides for another type of
autonomy at a level that is lower than that of a state;
namely, autonomous district and regional councils, usual-
ly drawn from one or more ethnic groups that are
distinct from those in other parts of the state. Thus,
Mizoram has several district and regional councils drawn
from indigenous peoples who do not belong to the
majority Mizo group (who are also indigenous). One
such council is the Chakma Autonomous District Coun-
cil, which has jurisdiction over an area with an
overwhelming majority of indigenous Chakmas, who are

also the largest indigenous group in the neighbouring
region of the CHTs in Bangladesh.

The Sixth Schedule district and regional councils have
jurisdiction over various matters, including: administra-
tion of justice, land and limited legislative powers. They
are partially autonomous from the state government
(although the Governor of the state, a federal government
appointee, retains certain legislative prerogatives), and
enjoy the power to make laws on such subjects as alloca-
tion of lands (other than reserved forests), management of
forests (other than reserved forests) and the regulation of
Jum’’ (swidden) cultivation, among others.” In addition,
these councils are empowered to regulate the levying of
interest rates above a certain percentage, money-lending
and trading by those not native to the state.®

These councils are extremely important for the safe-
guarding of indigenous peoples’ rights, and Mizoram, for
example, was elevated from an autonomous district coun-
cil to a state within India.

This system has played a crucial role in preventing the
alienation of indigenous lands in north-east India, includ-
ing nearby Tripura state, where the indigenous population
has been reduced to a minority in a state that was former-
ly ruled by an indigenous king or maharaja.®

The Cordilleras’ safeguards on customary land rights,
especially those that were initiated through legal reforms
in the 1990s, are among the strongest in the world. Fur-
ther, the Philippines is probably the only Asian country
that unequivocally recognizes its indigenous peoples as
‘indigenous’.® The Constitution expressly provides for the
creation of autonomous regions in Muslim Mindanao and
in the Cordilleras.® In this regard, however, no substantial
progress seems to have been made. The Mindanao experi-
ence with autonomy was difficult for the indigenous
peoples and the national government. In the Cordilleras, a
stalemate continues after a proposed autonomy law
(Republic Act 8438) was rejected in a plebiscite in the
region in March 1998. A similar effort regarding an
autonomy proposal in 1990 failed. In some respects, it
was said to have contained even stronger provisions.*

The Philippines’ Constitution contains additional safe-
guards for its indigenous peoples. It seeks, for example, to
recognize and promote ‘the rights of indigenous cultural
communities within the framework of national unity and
development.® Further, it provides safeguards for indige-



nous peoples’ rights to their ancestral domains, and the
recognition of customary laws governing property rights
regarding the ownership over and the extent of ancestral
domains.® Drawing upon some of these provisions, and
inspired by the International Labour Organization (ILO)
Convention No. 169 and the draft of a proposed Declara-
tion on the Rights of Indigenous Peoples the government
of the Philippines passed the Indigenous Peoples’ Rights
Act of 1997 (Republic Act 8371), or IPRA. Among its
most important provisions are those that seek to delin-
eate, recognize and, where appropriate, to provide written
titles to genuine claims over ancestral lands and domains.
The IPRA provides unequivocal recognition of customary
land rights. Regarding ‘indigenous concepts of owner-
ship’, the Act says:

The indigenous concepr of ownership sustains the view
that ancestral domains and all resources found therein
shall serve as the material bases of their cultural
integrity. The indigenous concept of ownership general-
by holds that ancestral domains are [indigenous cultural
communities/indigenous peoples] private but common
property, which belongs ro all generations and therefore
cannot be sold, disposed of or destroyed. Ir likewise cov-
ers sustainable traditional resource rights

The body that has been mandated to implement the
IPRA, and particularly to provide Certificates of Ancestral
Land Title (CALT) and Certificates of Ancestral Domain
Titde (CADT), is the National Commission on Indige-
nous Peoples (NCIP), which is under the aegis of the
President’s office, and includes seven members from seven
geographical regions, including indigenous leaders. How-
ever, seven years after it was established, only one CALT
and 11 CADTs have been issued by the Commission,
although it promised to award a total of 68 CADTs by
2004.%® While funding constraints have been a major fac-
tor in the NCIP’s under-achievement regarding its
certificate-issuing work,” a much more worrisome devel-
opment is the fear that individuals and groups may be
‘recreating and re-telling their respective versions of their
customary laws’.” Similar concerns have been expressed
by the influential Cordillera Peoples’ Alliance (CPA), and
questions continue to be raised as to whether the IPRA
can resolve the deep-rooted conflicts between customary
law and the state’s legal regime.”

Given more time, money and effort, and the opportu-
nity to gather more experience, it is hoped that the NCIP
will be able to work out acceptable solutions. However, it
is important that this is done through a transparent and
democratic process of dialogue.

The overall responsibility for the NCIP has recently
been transferred from the Office of the President to the

Department of Land, signifying a strong focus on land-
related matters. While this might help strengthen the
NCIP’s certificate-issuing work, the focus on other more
political and social issues may suffer.”” Some people in the
Cordilleras feel that the most vital element for the success
of the NCIP’s work is the political will of the government
of the day, especially its commitment to provide financial
and other support to the Commission.” Problems of a
lack of political will are not confined to the Philippines.
The non-implementation of the provisions of the law on
indigenous peoples’ rights, including on land and demili-
tarization, in the CHTs, Bangladesh, based upon the
‘peace’ accord of 1997 is another example.”

Safeguards on customary land rights of indigenous peo-
ples in Sabah and Sarawak are generally stronger than
those in many countries, although generally not as strong
as in Mizoram, Nagaland or the Cordilleras. Sarawak has
a very rich body of land laws, including the Land Code of
Sarawak, which has references to land claim systems that
are rooted in customary law traditions. However, various
amendments to this law have led to a weakening of cus-
tom-oriented resource rights.

In addition, in Mizoram and Nagaland, a body of land
law based upon indigenous peoples’ customary rules and
practices has developed since the British colonial period,
including express provisions prohibiting the alienation of
indigenous peoples’ lands, especially in the Fifth Schedule
areas (areas excluding north-east India). The provincial or
‘state’ governments in India are generally responsible for
land administration, rather than the federal government.
Some state governments have recently taken legislative and
administrative measures to return alienated indigenous
lands, including in Tripura state (in north-east India) and,
to a lesser extent, in Kerala. These are, however, the excep-
tions and not the rule. The more usual situation is for
cases of land alienation to remain largely unaddressed by
state governments. If the lands and resources are lost, the
practices of use and management of these lands are also
lost, possibly forever.

Northern Thailand is an example of the denial of indige-
nous peoples’ customary land rights. It is a popular tourist
destination and the indigenous peoples of the region are
often touted in tourist brochures as ‘colourful hill tribes’.



Most of these peoples have traditionally lived off swidden
cultivation, through a system known as ‘rotational agricul-
ture’, in conjunction with the use of forest produce.” The
indigenous peoples of the region have suffered continually
on account of two matters, among others. First, many of
them — especially women — have been denied their citi-
zenship rights, making them ineligible for state welfare
benefits at best, and subjecting them to arrest and perse-
cution, and even eviction from the country, at worst.”®
Second, only a small percentage of the indigenous peoples
have had their land rights acknowledged, and in a very
limited way. Consequently, large numbers of indigenous
peoples were relocated, since the lands were declared to be
the property of the state as a forest reserve, etc.”” On occa-
sion, leases of forest lands were granted to private
foresters, who also pursued a policy of eviction.” These
developments have severely eroded the indigenous peo-
ples’ customary land rights, leading to a severe erosion of
customary land use practices, rituals, ceremonies and
other practices that are central to the maintenance of their
cultural integrity.

There are fears that a five-year forestry policy, drafted
in 2003 and expected to be put into action in 2006, will
further erode the customary land rights of the indigenous
peoples who live within the nearby proposed ‘protected
areas’. Laws and policies on forests that do not adequately
acknowledge indigenous peoples’ land rights, including
the Forestry Master Plan and the National Parks Act of
1962, together with the scourge of drugs and AIDS/ HIV,
have severely disrupted the social cohesion of numerous
indigenous peoples. The situation is not uniform, and
many have struggled to maintain their rich cultural tradi-
tions, even on land that national law does not recognize
as their own.” The situation of their customary family
laws is not as weak, but it is under threat of erosion.

Once-wealthy indigenous farmers have been reduced to
landless labourers and sharecroppers in north-west
Bangladesh, especially within the Rajshahi administrative
division. Landlessness among the indigenous peoples was
estimated in the 1990s to be above 85 per cent, and liter-
acy was, at the same period, barely 9 per cent.®
Land-grabbing, occasionally coupled with violence, has
continued over the last few decades, including through
the misuse of wartime laws used to isolate ‘enemy
agents’.*" In addition, there is blatant discrimination
against indigenous peoples: sometimes they will not be
served in public restaurants.® Unlike the CHTs in the
south-east, the self-government system of the indigenous
peoples of the north-west was totally de-recognized.
Although the indigenous peoples still settle their disputes
through their traditional village leaders, due to the non-

recognition of their self-government and judicial systems,
there are acute difficulties in their justice system.

At the national level, the Special Affairs Division
under the Prime Ministers office is responsible for the
welfare of indigenous peoples in areas outside the CHTs.
However, although the CHTs usually have at least a
junior minister (‘deputy minister’) in the government, the
indigenous population of the north-west and other parts
of the country outside the CHTs do not have any direct
representation, either in the Special Affairs Division or in
other policy-making bodies at the national level, and
demands for special representation have been ignored.
The resulting social and economic marginalization is lead-
ing to the erosion of the indigenous peoples’ cultural
practices, including their customary resource rights and,
to a lesser extent, their customary personal laws.

Apart from the special constitutional safeguards on Mizo
customary law mentioned earlier, other such safeguards
on customary laws include the legislative prerogatives of
the autonomous district and regional councils, and their
authority to establish judicial and quasi-judicial bodies.
The aforesaid councils may pass laws on: the appointment
of chiefs and courts, the establishment of village or town
committees or councils, marriage and divorce, and social
customs.® Village councils or other courts so constituted
by district or regional councils are empowered to try all
suits and cases between indigenous people (‘scheduled
tribes’), excluding grave criminal offences that carry long
prison sentences or death penalties, unless the governor of
the state expressly authorizes the indigenous court or per-
son concerned to try them.* Regional and district
councils hear appeals against the judgments and decisions
of the village councils or other courts.”” The High Court
and the Supreme Court generally hear these cases.®
Compared to many other areas in India — e.g. in Jhark-
hand — the nature and extent of recognition accorded to
the customary laws and legal systems of the indigenous
peoples of autonomous district and regional council areas,
along with the relevant legislative and judicial authority
that has been vested upon these councils, are relatively
strong. However, some indigenous peoples regard the
exclusion of major criminal offences from the ordinary
jurisdiction of the council-appointed courts and councils
to be unacceptable, and the autonomous district and
regional council system was rejected by the Naga people in



the 1950s.”” However, Nagaland is in a unique situation, as
the entire question of the Naga people’s relationship with
India is under negotiation between the government of
India and the Nationalist Social Council of Nagalim
(NSCN).#

Not accounting for the unique situation of the politi-
cal situation of the Naga territories, at a general level, the
Sixth Schedule district council system may be considered
to provide a reasonable degree of autonomy for indige-
nous peoples’ customary law-oriented communities. Of
course, the nature of the exercise of the legislative authori-
ty of the district and regional councils has varied. On
occasion, discontent over the appointment of chiefs of
councils and courts has disrupted normal social activities,
such as in Meghalaya state some decades ago.” But other-
wise these courts appear to be functioning well and the
village councils have been elected or chosen in accordance
with ‘customary practices’.”” Thus it would seem that in
many cases, it is not customary law that is integrating
itself into a mainstream state system, but the other way
round: a state-established system adapting itself to the
customary norms of indigenous peoples.

Sabah is an interesting example of an autonomous state
where legal, procedural and judicial autonomy is respected
at the basic levels, and the judicial authority at mid-levels
is shared between indigenous chiefs and head people with
state judicial officers. In addition, the superior national
courts retain the highest authority for appeals and revi-
sions. All courts apply customary law, unless codified laws
supersede it. The Native Courts Enactment of 1992 pro-
vides for a detailed system of courts. At the lowest level is
the Native Court, which has jurisdiction over a territory
below a district. A native court consists of three members,
who are resident native chiefs or head people, and, excep-
tionally, a district chief, duly empowered by the State
Secretary.” The native courts act as courts of original
jurisdiction and adjudicate on personal law matters
between ‘native’ and ‘native’, and between native and non-
native (if the sanction of the District Officer is
obtained).” They may also adjudicate on other matters if
expressly authorized by legislation.” They have powers to
fine and imprison (on endorsement by a magistrate),” and
decisions are taken unanimously, or by majority.”

Above the native courts are the district native courts —
one for each district within a state — which consist of the
district officer as the presiding member, and two other
members, who are appointed from among district chiefs
or native chiefs.” Above the district native courts are the
native courts of appeal, which are presided over by a
judge (from the Ministry of Justice) and include two
other members — district or native chiefs (to be appointed

by the concerned minister).” Litigants may not be repre-
sented by advocates in the native courts or district native
courts.”

The Sabah district and district native courts have had
to deal with a large amount of customary law litigation,
generally involving personal law and property rights.
Some cases have even reached the High Court of Borneo.
In one case, the defendant was obliged to pay compensa-
tion for killing someone else’s buffaloes, which he had
thought were ‘wild’. The High Court upheld the lower
court’s decision. The custom was that, before killing such
buffalo, the hunter must inform the people of the kam-
pong (hamlet) concerned regarding their intentions.” In
another case, the defendant was similatly obliged to com-
pensate his wife’s relatives for not having invited them to
the wedding.'® There was also an interesting case con-
cerning a baby born to an unmarried couple. The native
court ordered the couple to marry or face imprisonment.
However, the High Court quashed the decision, holding
that a court could not order marriage.”

Today, head people and chiefs are appointed for a
fixed term of two or more years. Traditionally, these
offices — or at least their precursor institutions that later
became more formalized and institutionalized under
British colonial rule — were based upon nominations and
elections, or a hereditary system of transfer of authority.
During the British period, the power of appointment of
these incumbents was taken over by the British-appointed
district officers. This system of appointment has survived
into the post-independence period and has become far
more politicized. The views of the local communities are
often neglected, leading to the over-politicization of the
offices of chiefs and head people, who have the primary
role in indigenous justice administration, especially in the
case of family law disputes. Many indigenous peoples in
Sabah feel that the system should be reformed to allow
indigenous communities to select or nominate the chiefs
and head people.

Moreover, the role of chiefs and head people in previ-
ous times was far broader than the resolution of disputes
over family law or natural resources, and included the
administration of criminal justice. More importantly, they
also had a vital role as social and spiritual leaders. Of
course, a total resurgence of such responsibilities is per-
haps neither possible nor desirable, but a more holistic
role in indigenous societies is desired by many indigenous
communities within Sabah.'

Two further important customary law issues in Sabah
that are yet to be resolved include the interface between
customary law traditions, and human rights concerns over
women’s and children’s rights, and the issue of concurrent
jurisdiction of native and state courts over criminal law
matters. Certain customary law practices of indigenous



peoples in Sabah, as with peoples in other parts of the
world, are in conflict with provisions of the Convention
on the Elimination of Discrimination against Women
(CEDAW) — such as practices on divorce and maintenance
rights matters; and with the Convention on the Rights of
the Child (CRC) - such as on the question of child cus-
tody rights. While one section of indigenous society feels
that legal reforms should remove these inconsistencies,
other more conservative sections from the same communi-
ties are reluctant to support reform.

Regarding the criminal law jurisdiction of native
courts, there is strong consensus to resist the gradual
transfer of authority over these matters to state courts,
except for grave offences like rape, murder and grievous
bodily harm, where state criminal courts are deemed to be
the more appropriate forum, especially on account of
their roles in incarcerating offenders whose activities may
be more difficult for indigenous communities to monitor

and supervise.'®

We have discussed situations where the practice of cus-
tomary law is thriving and others where it is weak. With a
somewhat simplistic analysis, one could say that in the
case of customary practices in relation to land and natural
resources, some of the most important factors that deter-
mine whether the practices are strong or weak are the
presence or absence in varying degrees of: political auton-
omy; constitutional and legal safeguards on land rights;
demographic strength, which also determines the degree
of political control over resources. Thus, customary land-
related practices are stronger in autonomous systems
(Malaysian Borneo, Mizoram) or in systems with strong
constitutional and legal safeguards (Cordilleras). Con-
versely, the erosion of autonomy, and the formalized
de-recognition of land rights, such as in Jharkhand state
in India, north-west Bangladesh or northern Thailand, is
largely responsible for the erosion of customary land
rights (although private ventures, whether for logs or min-
erals, have also played their part in the appropriation of
what was once the indigenous peoples’ commons).

As for constitutional and legal safeguards, the demo-
graphic strength of the indigenous population vis-a-vis

settler or migrant groups is crucial in determining both
the overall political strength of the indigenous population
and the relative strength of their customary law practices.
For example, the high percentage of indigenous peoples in
Mizoram state (as well as in nearby Nagaland, and in
another north-east Indian state, Arunachal Pradesh) has
meant that the indigenous peoples have been able to
retain a strong voice in government, and consequently,
they were able to maintain essential safeguards on land
and resource rights, including those based upon custom-
ary law. Conversely, the relatively decreasing demographic
strength of the indigenous peoples in such areas as in
Tripura state, India (bordering Mizoram and the CHTs),
in Hokkaido, in Jharkhand and the CHTs, is believed to
be directly related to the concerned peoples’ decreasing
political strength and, consequently, to the visibly weak-
ened state of their customary land and resource rights.
Despite the presence of special immigration laws in Sabah
and Sarawak, the percentage of the indigenous population
in these two states has been shrinking rapidly and proba-
bly bodes ill for these peoples’ cultural integrity.

The situation of customary personal or family law
within Asia is more complex. The nature of demographic
changes and the relative numerical strength of the indige-
nous population vis-a-vis settler groups, also help
determine the relative strengths or weaknesses of custom-
ary personal law practices. Custom-oriented traditions in
multicultural societies, such as in cities, are generally rela-
tively weak, due to peer pressure, especially upon the
youth, not to be seen to be acting differently from oth-
ers. In the CHTs, the gradually eroding influence of
customary law upon urban and semi-urban communities,
especially among the youth is clear.'

The influence of other peoples and societies upon
indigenous peoples, especially upon the increasing num-
ber of them who live in urban and semi-urban
settlements, is an inevitable consequence of urbanization,
the spread of formal education, and developments in visu-
al and other media. Therefore a crucial question facing
indigenous customary law today is whether the same set
of customary laws is equally appropriate — purely from a
functional, rather than a moral, religious or political per-
spective — both urban-dwelling indigenous peoples and
those who live as a part of largely mono-ethnic rural com-
munities? While there is no easy answer, one suggestion is
gaining ground: that of codifying customary law, and
making it more uniform and easily understandable by all.



In customary practices in relation to land and natural
resources, the strongest cases seem to be confined to situa-
tions where a strong tradition and practice of formal
constitutional recognition of customary land rights. The
clearest examples are the north-east Indian states (at least
most of them), Sabah and Sarawak. On the other hand,
the number of situations with severely eroded customary
land and other natural resource rights is far more com-
mon. And there are many situations in between.

Some of the most difficult situations where indigenous
customary land rights have been violated or ignored
include governmental programmes to induce or coerce
indigenous communities to abandon swidden cultivation
on their customary common land in favour of more seden-
tary and market-oriented modes of cultivation. The
‘sedentarization’ programmes in Vietnam, for example, have
included the relocation of indigenous communities without
their consent, and large-scale in-migration of majority eth-
nic Kinh people to areas traditionally inhabited by
indigenous peoples, in order to ‘secure’ the borders; this has
had disastrous effects on indigenous society. Traditional
land rights of indigenous peoples, such as in the Dak Lak,
Lam Dong and Gialai provinces, were disregarded while
Kinh in-migrants were allotted the indigenous peoples’
lands.'” Similar programmes have also been implemented
in the CHTs, Bangladesh by relocating indigenous commu-
nities to set up rubber plantations or fruit orchards.*

Forestry laws, policies and practices have also tended
either to totally deny indigenous peoples’ claims over
what they regard as their forest commons, or to diminsh
such claims to mere usufruct status. This has been the
case in Thailand, as previously discussed, Bangladesh and
elsewhere in Asia.!”

The few cases of protected land rights in India and
Borneo pale into insignificance against the sheer scale of
decline of customary land rights in other places in Asia,
including indigenous-inhabited areas in peninsular India,
north-west Bangladesh and northern Thailand, to name a
few well-documented situations.

The alienation of indigenous peoples from their tradi-
tional lands and territories actually hurts more than their
customary land laws. This is because the land is the cen-
tral theme around which so many aspects of their culture,
including their dance, festivals, music, poetry, religious
and social systems, etc. revolve. Therefore, along with the
customary rules on allocation and use of lands, many
other detailed and varied custom-oriented rules and

norms have already either ceased to be practised, or are at
serious risk of being completely eroded. These include
rules on: the communal sharing of farm labour, the shar-
ing of surplus harvests with disadvantaged families and
people with disabilities, the sharing of wild game, taboos
against the use of certain aquifers other than in certain
hygienic ways, and the taboos on hunting deer (and other
animals) during calving season.'®® As these customs and
practices die, so do many other related aspects of tradi-
tional knowledge systems on sustainable hunting and
fishing, and the protection and conservation of medicinal
plants, preventing the extinction of numerous species of
land and animal life. The erosion of customary law sys-
tems can lead to the permanent loss of many aspects of
human knowledge that can never be replaced.

The differing situations of customary family laws of
indigenous peoples in Asia are equally complex. For fami-
ly law, too, there are situations where there has been
gradual decline and erosion (a process that continues),
and situations where indigenous peoples have been able to
retain in their practices. However, even in the strongest
case of the continuance of customary family law practices,
in most cases, these practices survive partly because of the
indigenous peoples’ resolve to retain their culture, but
perhaps more importantly because the non-indigenous
political, social and economic elite of the country do not
feel that the continuance of such practices threatens their
rights and interests. At least, this is the case for indige-
nous peoples in South Asia and in Malaysia (where the
majority too have their own personal laws based upon
religion or ethnicity).

However, the situation in other parts of Asia is some-
what different. For the Ainu in Japan, personal law
traditions are no longer strong. This seems to be a com-
mon phenomenon in other industrialized countries with
large indigenous populations, such as in Canada and
Scandinavia. In such situations, a uniform family code
applies to the entire population of the state, indigenous
peoples included. The situation in the Philippines also
shows a strong trend towards a uniform structure of fami-
ly law, to cover all indigenous groups. Demands for such
uniform systems have been raised in many countries with
pluralistic personal law systems, such as in Bangladesh,
Indonesia and India, especially to remove gender inequali-
ty. However, indigenous peoples in Bangladesh to date
have not responded positively to demands for a uniform
family law structure.



The interface between indigenous peoples’ customary laws
and mainstream legal systems, at the national and interna-
tional levels, is complex. There are instances of acute
conflict between the systems, while there are also many
arrangements in which customary law systems operate
within the relatively benign oversight of the state legal
and judicial systems. In addition, there are occasions
where the relationship is one of mutual suspicion and dis-
dain. Examples are offered below to illustrate the range of
these relationship patterns.

Conflicts between state and indigenous customary law
systems are the rule rather than the exception. The acute
dissatisfaction of the indigenous peoples of Jharkhand
state with the state legislation on village councils has
already been referred to. The relationship between the two
systems — except where relationship between the state and
the indigenous peoples is based upon strong constitution-
al footings, as in Mizoram and Nagaland states — is
usually unequal, with the state having the powers and the
indigenous people being marginalized. However, some-
times there is an absence of any formal relationship at all.
For example, the indigenous peoples’ legal and self-gov-
ernment systems in north-west Bangladesh are not
acknowledged by the government, and they cannot even
discuss this with the government. In such cases, the high-
est priority for the peoples concerned in the short term is
to be able to achieve the political, and later, the legal
standing to talk directly with the government.

Despite the existence of tensions and occasional discord,
there are systems where indigenous legal systems exist,
along with, or under the aegis of, the state legal system.
Examples include the CHTs, Malaysian Borneo and Mizo
systems. In all of these the national legal system recognizes
the competence of the indigenous system up to a certain
level and, ultimately, the state system assumes revisional or
appellate (appeal) authority at the High Court, or some-
what lower levels. There are also variations. For example,

in the Malaysian Borneo system and in Jharkhand state,
India, the government is also involved in the appointment
of the indigenous officials. Such ‘interference’ is not
accepted among indigenous activists. In the CHTs, the
government usually allows the indigenous system to oper-
ate without interference at the lower levels, but is usually
reluctant to strengthen their enforcement systems.

In contrast, the Sixth Schedule district council system
under the Constitution of India invests legal and execu-
tive authority upon the district and regional councils.
This is one of the most liberal state—indigenous relation-
ships with regard to customary law and judicial matters.
These systems have been operating in north-east India for
more than three decades, which suggests that neither the
state nor the indigenous peoples fears the other’s misuse
of prerogatives. This also shows that a form of pluralism,
without assimilating the indigenous system into the state
system, is perhaps the best form of coexistence. Such a
system also allows state judicial systems to benefit from
the consensual and rehabilitative aspects of custom-based
indigenous justice systems

The interface between indigenous customary law, and
human rights regimes, drawing from national systems or
international law, is another area where the relationship
can be both cooperative and problematic. Areas of likely
tension would include gender equality and women’s
rights, matters of children’s rights, and questions of mem-
bership of indigenous groups and related entitlements,
some of which are discussed later.

Some of the positive legacies of indigenous legal and jus-
tice systems have already been referred to, including the
consensual and rehabilitative aspects of indigenous sys-
tems. Perhaps this ought to be clarified further. In the case
of dispute resolution, since the parties from rural indige-
nous communities must face each other in their small
community after the dispute is settled, efforts are almost
always made to produce two winners instead of a winner
and a loser. No efforts are spared to try to reconcile those
in dispute. Further, the same concern of properly rehabili-
tating those in dispute also prompts the judges or
arbitrators to reconcile the guilty party, if there is clearly a



‘guilty’ party, not only with a victim, if there is one, but
with the community. Animals are often used as fines” that
are payable to the entire community, usually at feast,
enabling the guilty to atone for their wrongs to society,
and the community has an opportunity to bond more
closely. There are many other such examples.

The question of indigenous peoples’ rights received a
sharp focus in the international sphere with the UN
International Year of Indigenous Peoples (in 1993) and
the declaration of a Decade for Indigenous Peoples
(1995-2004). One of the declared aims of the decade was
for the UN General Assembly to adopt a declaration on
indigenous peoples’ rights, thereby ending more than a
decade of deliberation upon a draft that was passed by a
sub-commission of the UN Commission on Human
Rights in 1994. The aforesaid draft was accepted by
indigenous representatives as the ‘lowest common denom-
inator’ with regard to the rights of indigenous peoples. A
special Working Group, including representatives of
indigenous nations, peoples and organizations from differ-
ent parts of the world, and representatives of several

governments, has been deliberating on the draft for a
decade. At the end of the tenth session of this Working
Group in December 2004, only two of the 45 articles had
been adopted, and severe disagreements remain over such
crucial provisions as legal rights, self-determination and
other rights of a collective nature. Although they accepted
that indigenous peoples could freely practise their custom-
ary laws, several governments were unwilling to regard the
indigenous peoples’ legal and procedural systems as
‘juridical’ systems.'” A recent resolution of the 3rd Com-
mittee of the General Assembly of the UN, while calling
for the proclamation of a Second International Decade of
the World’s Indigenous People to commence on 1 January
2005, urged the adoption, as soon as possible, of a final
draft UN Declaration on the Rights of Indigenous Peo-
ples. This suggests that the UN is willing to allow
additional time for discussions by the Working Group,
but for a limited period only. It is difficult to say how the
drafting process will end, but there is no doubt that if a
strong Declaration that recognizes the indigenous peoples’
basic rights, including self-determination, land and
resource rights, and juridical autonomy, among others, is
not adopted, the gains made so far in focusing attention
on necessary measures at the international and national
levels will have been dealt a very severe blow indeed.



There are many calls for customary laws to be brought
into conformity with the internationally recognized norms
on women’s rights, including measures to outlaw polygamy
and to enable women to exercise equal conjugal, inheri-
tance and child custody rights. However, the northern
borders of Bangladesh, and the neighbouring territory on
the Indian side, are home to the indigenous Garo and
Khasi peoples, who also have a gendered form of inheri-
tance law. Here, the discrimination is levelled not against
the women, but at the men, since men do not usually
inherit landed property and, traditionally at least, it is the
women who propose marriage and the men who go and
live in the woman’s house. The issue of gender and indige-
nous peoples has been implicitly addressed in the Draft
UN Declaration on the Rights of Indigenous Peoples. The
biggest challenge in the case of legal reforms will be to
determine how reforms could be initiated, in a way that is
appropriate to the socio-cultural and political contexts of
the region.

In cases where customary law practices violate women
or children’s basic rights as recognized in international
human rights standards, strong efforts need to be made to
discontinue such practices. Governments and NGOs may
help raise awareness regarding these issues to enable the
people themselves to initiate necessary reforms. Such a
process may be more just, functional and sustainable than
unilateral legal reforms by state organs. The poor imple-
mentation of the Convention on the Elimination of
Discrimination Against Women (CEDAW) and the Con-
vention on the Rights of the Child (CRC) in much of Asia
shows the need for a broad social acceptance of the need
for reform. However, sometimes it is not local practices
that adapt themselves to international (or national) human
rights standards, but the other way around: human rights
standards being incorporated within customary law prac-
tices. Of course, where severe violations are concerned, this
must be addressed through the collaboration of indige-
nous, state and civil society leaders. And in cases where
reactionary or ultra-conservative social leaders are prevent-
ing necessary reform, the option of more ‘top-down’
legislative or administrative measures could be considered
after consultation with the people concerned.

Instances of indigenous elders lamenting that the youth
do not follow many aspects of traditional customary prac-
tices are as common in the CHTs as in any other
comparable part of indigenous-inhabited Asia. Is this an
inevitable part of social change, not just for indigenous
societies, but for any society, at any time?

Another important intergenerational issue is that older
people generally dominate decision-making processes, and
the youth feel left out. This gap is narrower in urban and
semi-urban centres than in rural areas. How-ever, urban
and semi-urban areas are also the places where customary
law is considered of relatively little value unless a dispute
involves leading members of the community concerned.
This creates additional difficulties, since the elders in the
towns and cities are far less informed on customary law
matters than their rural counterparts. This is yet another
reason why many have demanded that customary law be
put into writing, whether through a compendium or
through formal codification. (The differing social situa-
tions in urban and rural areas also raises the question of
whether a uniform code of law would be suitable for both
societies, or whether more flexible solutions based upon
customary law principles would be more preferable while
allowing for necessary innovations and reforms.)

Differences of opinion between those who wish to faithful-
ly adhere to customary laws and those who feel that reform
is necessary is another common phenomenon. Further,
there may be no conventions over areas where reforms may
be necessary, and in which areas it is important to protect
and preserve the earlier practices. Generally, reforms to cus-
tomary laws are made gradually, through minute changes
spanning years rather than weeks or months. In cases where
there are strong differences of opinion, the community is
usually well advised to decide who should take the major
responsibility for reform. While it might be easy to agree
upon any given institution or group of people to decide on
a matter of reform on behalf of a people or community, in
practice the matter may be more complex.



With very small groups, consensual methods of con-
sultation may be possible, through formal councils or
conventions. At the other extreme, with large indigenous
groups, who usually have formal representative institu-
tions, the matter may again be relatively simple. The
situation is perhaps most difficult where there are no
unanimously agreed-upon institutions to take on such
responsibilities, or where there is a plurality of institutions
of leadership. In the case of the CHTs, there are only
three chiefs from two peoples, while there are a total of 11
peoples. Some of the peoples with small populations do
not have a separate member in the highest regional body,
the Chittagong Hill Tracts Regional Council. Therefore,
reforms to the laws of those peoples without a chief or
regional councillor might require some other form of con-
sultation or consensus. It would perhaps be best to leave
the decision to the national organization of that people
(most of the CHTs peoples with small populations have
their own ethnic organizations). Similar problematic situ-
ations are known to be faced by other indigenous peoples
in Asia.

A growing number of indigenous peoples, especially those
living in urban centres believe that the adoption of a writ-
ten code of personal law would be desirable, since it
would allow the repeal of certain outdated or otherwise
undesirable or inappropriate aspects of customary law;
ensure clarity regarding the principle or rule involved; and
provide a uniform system of laws. While the above con-
siderations might appear to be valid and logical, this
writer believes that a total replacement of oral customary
law by a written code would be a grave mistake. However,
if partial reform of the laws were considered, with a par-
tial replacement of oral rules on certain matters with
written ones, while at the same time allowing an opportu-
nity for other unreformed parts of customary laws to
continue to apply, it might be a desirable development,
especially in terms of promoting gender equality and
other important human rights issues.

Partial legal reform could also be supplemented by
putting together a compendium of laws, to encourage the
compilation of law reports from the courts of the chiefs
and head people, on crucial and complex matters. The
compilation of the general principles of indigenous cus-
tomary law (both personal or family law, and laws on land
and natural resources law) into a compendia of laws
would help preserve the contents of such orally transmit-
ted rules, bring greater certainty regarding rules on the

common matters of disputes to guide indigenous and
state legal officials. However, such compendia should not
necessarily have the status of a formal code of law. The
exact status of such compendia should be left to the peo-
ples and their communities to decide, and they should
not be binding upon indigenous judges or arbitrators, or
state coutrts.

If a written code were to be adopted, it should be pre-
ceded by substantial research, and discussions with all
sections of society of the indigenous people concerned. It
is not wise to hastily change something that has devel-
oped over decades, centuries or more. This is especially
so for societies undergoing fundamental social changes,
with major changes in living, economic and educational
conditions.

Difficulties may arise in the case of peoples like those in
the CHT;, since they enjoy no more than limited autono-
my, while the highest legislative authority is vested in a
body in which they have less than 1 per cent representa-
tion. Since the indigenous peoples of the CHTs have little
or no influence in parliament, they may find it very diffi-
cult to change the law in future. It would therefore be wiser
for indigenous peoples not to surrender their self-determin-
ing right to make and reform their own personal laws.

Even if such a code were passed by a regional body of
the indigenous peoples (such as the Hill Tracts Regional
Council) instead of by the national parliament, there may
be difficulties of political legitimacy. In the CHTs, the cur-
rent regional council is a government-appointed body and
not an elected one. Moreover, as mentioned eatlier, not all
the indigenous peoples are directly represented in it.

Many aspects of customary law require flexibility and
subjective approaches to dispute resolution, which are best
dealt with through oral rules. Fixed written rules are
extremely unlikely to be able to predict all the relevant
permutations and conditionalities of a situation, unlike
consensual dialogues and discussions in different contexts.
Oral rules of customary law generally allow local indige-
nous communities to ‘craft their unique multi-
dimensional approaches in dealing with personal law dis-
putes and provide remedies to fit the situation’."" To
codify the rules of any given period or place, for a people,
community or their sub-groups would be to freeze the law
at a certain period in time rather than to keep it dynamic
and adaptive to changing circumstances (this is especially
relevant to societies such as those of the CHTs that are
undergoing fundamental social, economic and cultural
changes). Moreover, it would most likely lead to the
imposition of the views of one group upon others. Similar
fears regarding codification have also been expressed in
Sabah, and in other parts of Asia."?

Instead of a full written code, it would be wiser to
reduce into writing the most essential and uncontroversial



aspects of the customary rules concerned, such as on child
custody, marriage ceremonies, inheritance principles, etc.,
but to refrain from giving this the formal status of a code.
There are examples in different parts of the world where
only part of the customary laws has been reduced into
written principles. For example, the Zulus in South
Africa, and many other peoples, have a code, but it does
not replace all aspects of personal laws of the people con-
cerned. Many such aspects continue to be governed by
customary law.

Nevertheless, there may be some areas of customary law
that require partial reform. In the case of some peoples in
the CHTs there are some practices that need to be discon-
tinued, because they violate the rights of women as
recognized under international law. For example, polygamy
is still practised by some of the CHTs peoples, although
demands from both women and men have been issued to
outlaw it. Similarly, there are demands for the equal inheri-
tance of ancestral property by indigenous women (at
present, among the CHTs peoples, only Marma women
inherit some property as of right, and women from most of
the other indigenous peoples only inherit if they are
allowed to do so by their fathers or brothers, etc.)."?

Among the ways forward would be to seek to bring in
limited legislation to outlaw certain undesirable practices,
and to produce written compendia on customary law, as
discussed in more detail in the following section.

Difficulties of producing parties and witnesses, and in
enforcing judgments, are among the problems faced by
the indigenous courts in the CHTs. Unlike in the British
period (1860-1947) the head people and chiefs no longer
exercise magistracy and certificate powers. In accordance
with the CHT Regulation of 1900 the district officer
(‘deputy commissioner’) is obliged to help the head
people and chiefs in this regard, but it is not the same
thing as the court having the executive power itself (com-
parable courts in South Africa and in Sabah and Sarawak
exercise far more authority). Similarly, the authority to
impose fines also needs to be updated and made flexible
so that the indigenous courts in the CHTs may impose
monetary fines in lieu of ‘animal’ fines (see earlier). Simi-
lar challenges are also faced by indigenous courts in many

other countries, some of these courts are partially recog-
nized, while others are totally without formal recognition.

The recognition of customary land and resource rights is
one of the most crucial challenges faced by indigenous
peoples today, in the CHTs and in many other parts of
the world, including Asia. Colonization and colonialist
forestry policies have taken over vast swathes of indige-
nous lands and territories in different parts of Asia."* This
historical process of appropriation needs to be at least par-
tially corrected, as stated in the UN Draft Declaration on
the Rights of Indigenous People. Article 26 acknowledges
the recognition of indigenous peoples’ rights over lands
traditionally used and occupied by them, including the
recognition of their own land tenure systems, and Article
27 provides for the restitution of lands that were taken
without their consent or adequate compensation and
other measures of redress, at the very least. The Indige-
nous Peoples Rights Act (IPRA) of the Philippines was
inspired by ILO Convention No. 169 and the UN Draft
Declaration. Similar legal measures need to be promoted
in other Asian countries. Where countries have ratified
important treaties dealing with indigenous peoples’ rights,
including the ILO Conventions, the International
Covenant on Civil and Political Rights and the Interna-
tional Covenant on Economic, Social and Cultural
Rights, they can and should be encouraged, and pres-
sured, into implementing these treaties.

Customary personal laws of indigenous peoples also
need to be formally acknowledged by national law. With-
out such recognition, there is likely to be further erosion
of such laws. Recognition of these laws may need to be
supplemented by the recognition of the traditional and
judicial institutions of indigenous peoples, which is a pri-
ority in many places. Ultimately, governments need to be
encouraged to recognize the laws and systems of indige-
nous peoples by accepting legal and procedural pluralism
as a viable legal and administrative reality. This is already
practised in various forms, such as in Mizoram, India;
Sabah and Sarawak in Malaysia, and in the CHTs,
Bangladesh. Governments in Asia and elsewhere need to
be encouraged to understand the positive aspects of plu-

ralism and to move further towards multiculturalism.'”



1. Discriminatory views and misconceptions about

indigenous laws and systems need to be addressed.
National institutions should prioritize developing their
knowledge on the customary systems within their juris-
diction with indigenous peoples’ input. Adequate
resources should be allocated for the study of models
for implementing hybrid state—indigenous legal sys-
tems. Constitutional provisions and safeguard practices
should be considered within this process. Technical
assistance from the Office of the High Commissioner
on Human Rights should be sought if necessary.

The collection and systemization of information relat-
ing to indigenous customary laws should not
necessarily translate into the official codification of
oral custom. The effective participation as well as free
and informed consent of affected indigenous peoples
should be sought when negotiating the framework for
recognition and the possible integration of customary
laws into the mainstream legal system.

In cases where customary law practices violate the
basic rights of women and children, as recognized in
international human rights standards, strong efforts
need to be made to discontinue such practices. Gov-
ernments are encouraged to take greater steps towards
implementing the Convention on All Forms of Dis-
crimination against Women and the Convention on

the Rights of the Child. Governments and NGOs are
encouraged to disseminate information on the univer-
sal human rights of women and children, and on how
these intersect with customary laws.

Development agencies should be aware of the effect of
sedentarization programmes on indigenous peoples’
customary land rights and related social institutions.
The cultural integrity of indigenous communities and
their systems should be held in the highest regard. As
such, free and informed consent from the target
indigenous communities must be sought prior to the
implementation of projects. Indigenous men and
women’s active involvement should also be sought
during the project’s implementation and evaluation.

NGOs should aim to increase the capacity of local
indigenous groups, as well as national and local
human rights organizations, to produce shadow
reports to the relevant UN treaty bodies on customary
law-related issues.

NGOs should assist government agencies in collecting
best practices regarding legal pluralism, as well as doc-
umenting the existing examples of customary law
systems.



International instruments

Draft Declaration on the Rights of Indigenous Peo-
ples
Article 9

Indigenous peoples and individuals have the right to belong to
an indigenous community or nation, in accordance with the
traditions and customs of the community or nation con-
cerned. No disadvantage of any kind may arise from the
exercise of such a right.

Article 12

Indigenous peoples have the right to practice and revitalize
their cultural traditions and customs. This includes the right to
maintain, protect and develop the past, present and future
manifestations of their cultures [...] as well as the right to the
restitution of cultural, intellectual, religious and spiritual prop-
erty taken without their free and informed consent or in
violation of their laws, traditions and customs.

Article 26

Indigenous peoples have the right to own, develop, control
and use the lands and territories, including the total environ-
ment of the lands, air, waters, coastal seas, sea-ice, flora and
fauna and other resources which they have traditionally
owned or otherwise occupied or used. This includes the right
to the full recognition of their laws, traditions and customs,
land-tenure systems and institutions for the development and
management of resources, and the right to effective mea-
sures by States to prevent any interference with, alienation of
or encroachment upon these rights.

International Labour Organization Convention 107
Article 1

1.

This Convention applies to:

(a) members of tribal or semi-tribal populations in indepen-
dent countries whose social and economic conditions are at a
less advanced stage than the stage reached by the other sec-
tions of the national community, and whose status is
regulated wholly or partially by their own customs or traditions
or by special laws or regulations.

Article 7

1.

In defining the rights and duties of the populations concerned
regard shall be had to their customary laws.

These populations shall be allowed to retain their own cus-
toms and institutions where these are not incompatible with
the national legal system or the objectives of integration pro-
grammes.

Article 8

To the extent consistent with the interests of the national
community and with the national legal system:

(a) the methods of social control practised by the populations

concerned shall be used as far as possible for dealing with
crimes or offences committed by members of these popula-
tions

(b) where use of such methods of social control is not feasible,
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the customs of these populations in regard to penal matters
shall be borne in mind by the authorities and courts dealing
with such cases.

Article 13

1.

Procedures for the transmission of rights of ownership and
use of land which are established by the customs of the pop-
ulations concerned shall be respected, within the framework
of national laws and regulations, in so far as they satisfy the
needs of these populations and do not hinder their economic
and social development.

Arrangements shall be made to prevent persons who are not
members of the populations concerned from taking advantage
of these customs or of lack of understanding of the laws on
the part of the members of these populations to secure the
ownership or use of the lands belonging to such members.

International Labour Organization Convention 169
Article 1

1.

This Convention applies to:

(a) tribal peoples in independent countries whose social, cul-
tural and economic conditions distinguish them from other
sections of the national community, and whose status is regu-
lated wholly or partially by their own customs or traditions or
by special laws or regulations,

Article 2

1.

Governments shall have the responsibility for developing, with
the participation of the peoples concerned, co-ordinated and
systematic action to protect the rights of these peoples and
to guarantee respect for their integrity.

Such action shall include measures for:

[...]

(b) promoting the full realizations of the social, economic and
cultural rights of these peoples with respect for their social
and cultural identity, their customs and traditions and their
institutions

[...1

Article 8

1.

In applying national laws and regulations to the peoples con-
cerned, due regard shall be had to their customs or
customary laws.

These peoples shall have the right to retain their own customs
and institutions, where these are not incompatible with funda-
mental rights defined by the national legal system and with
internationally recognized human rights. Procedures shall be
established, whenever necessary, to resolve conflicts which
may arise in the application of this principle.

. The application of paragraphs 1 and 2 of this Article shall not

prevent members of these peoples from exercising the rights
granted to all citizens and from assuming the corresponding
duties.

Article 9
1. To the extent compatible with the national legal system and
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internationally recognized human rights, the methods custom-
arily practised by the peoples concerned for dealing with
offences committed by their members shall be respected.

2. The customs of these peoples in regard to penal matters shall

be taken into consideration by the authorities and courts
dealing with such cases.

Article 17

1.

Procedures established by the peoples concerned for the
transmission of land rights among members of these peoples
shall be respected.

The peoples concerned shall be consulted whenever consid-
eration is being given to their capacity to alienate their lands

or otherwise transmit their rights outside their own community.
. Persons not belonging to these peoples shall be prevented

28

from taking advantage of their customs or of lack of under-
standing of the laws on the part of their members to secure
the ownership, possession or use of land belonging to them.

Convention on the Elimination of All Forms of

Discrimination Against Women

Article 5(a)

States Parties shall take all appropriate measures:
(a) to modify the social and cultural patterns of conduct of
men and women, with a view to achieving the elimination of
prejudices and customary and all other practices which are
based on the idea of the inferiority or the superiority of
either of the sexes or on stereotyped roles for men and
women.
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Getting involved

MRG relies on the generous support of institutions and
individuals to further our work. All donations received
contribute directly to our projects with minorities and
indigenous peoples.

One valuable way to support us is to subscribe to our
report series. Subscribers receive regular MRG reports
and our annual review. We also have over 100 titles which
can be purchased from our publications catalogue. In
addition, MRG publications are available to minority and
indigenous peoples’ organizations through our library
scheme.

MRG’s unique publications provide well-researched,
accurate and impartial information on minority and
indigenous peoples’ rights worldwide. We offer critical
analysis and new perspectives on international issues.
Our specialist training materials include essential guides
for NGOs and others on international human rights
instruments, and on accessing international bodies. Many
MRG publications have been translated into several
languages.

If you would like to know more about MRG, how to support
us and how to work with us, please visit our website
www.minorityrights.org, or contact our London office.

Further reading from MRG

Pastoralism on the Margin

By John Markakis

Examines the extent to which pastoralism has been
eroded in Ethiopia, Kenya, Tanzania and Uganda, and
discusses what needs to be done for pastoralists’ survival.
2004 ISBN 1 904584 23 3, 36pp. £5.95/US$10.95

Gender, Minorities and Indigenous Peoples

By Fareda Banda and Christine Chinkin

Explains why gender equality issues are essential for a full
understanding of minority and indigenous peoples’ rights,
including case studies from around the world.

2004 ISBN 1 904584 22 5, 40pp., £5.95/US$10.95

Public Participation and Minorities

By Yash Ghai

Describes the range of devices that can be used to
promote participation, and discusses constitutional and
political provisions for minorities and indigenous peoples.
2001 ISBN 1 897693 88 5, 28pp., £5.95/US$10.95

Economic, Social and Cultural Rights: A Guide for
Minorities and Indigenous Peoples

Edited by Margot E. Salomon

MRG’s new guide provides practical information and
advice about ways to advocate for the rights to food and
water, housing rights, health rights, education rights,
labour rights and cultural rights.

2005 ISBN 1 904584 25 X, 128pp., £10.95/US$19.95



Traditional Customary Laws and Indigenous Peoples in Asia

For years, traditional laws - or customary laws - in Asia
have been eroded. This report argues that remaining
customary laws should be retained and discusses the
extent to which their erosion can be reversed.

Traditional Customary Laws and Indigenous Peoples in
Asia focuses primarily on two types of customary law
systems - personal or family law, and land and resource
rights law - and considers the complex situation, which is
far from uniform throughout Asia. For example, in some
areas customary law systems and procedures are
generally respected, while in other parts of Asia,
customary law has been so eroded that it is virtually non-
existent and unrecognized by governments. There are also
many examples that fall between these two situations.

The author discusses the many challenges facing
indigenous peoples in the pursuit of their customary law

minority

rights
group
international

rights and many of the issues that have yet to be
resolved within customary law systems. These include
the occasional conflict between women’s rights and
customary rights.

The report focuses on the situation in the Chittagong
Hill Tracts of Bangladesh, as well as including numerous
examples from the Cordilleras in the Philippines;
Jharkhand, Mizoram and Nagaland in India; northern
Thailand; and Sabah and Sarawak in Malaysia,

among others.

Traditional Customary Laws and Indigenous Peoples in
Asia is essential reading for indigenous peoples, non-
indigenous government and political leaders and officials,
staff of donor and development institutions and NGOs,
and international bodies such as the United Nations.
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